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RECEIVED

JUl 28 1992

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington. D. C. 20884

Federal Communications Commission
Office of the Secretary

In the Matter of:

Petition for Clarification and
Modification of Pay-Per-Call Rules
Filed by the National Association
of Attorneys General

)
)
)
)
)
)

RM-7990

REPLY COMMENTS OF METROMEDIA COMMUNICATIONS CORPORATION

Metromedia Communications Corporation (tIMetromed1a"), by its

attorney J hereby submits these reply comments on the Petition for

Clarification and Modification of Pay·Per-Call Rules filed by state

attorneys general and the National Association of Attorneys General

("NAAG") regarding the Commission's pay·per-call ("PPC") rules.:L

SUMMARY

Metromedia ai'reel'il with the overwhelminl' consensus opinion of

parties submitting comment that the Commission should adopt an order

clearly making PPC rules appUcable to call. made by way of "800" Inward

147 C.F.R. Sec. 84.709-716. Adopted in CO Dooket 91-65, 6 FCC
Rcd. 619S (1991), Policies and Rules Concerninl 900 Interstate
Telecommunications Services.
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WATs arranliements,S However J Metromedia disa,;rees with those

parties who urie the Commission to adopt an order which prohibits

Inward WATS servioe for services which b1ll customers throu,;h the use of

tone-generation technololY, automatic number identification (ANI) or

billing detailed information ... Metromedia submits that such a

sweeping: rule is not in the public interest. Consumer interests would be

adequately protected by a more narrowly tailored 1'\1le aimed at ensuring

that effective notice is provided to oonsumers of the costs of any

information services whioh they may inour, and requiring; that there be a

clear affirmative aot of acceptance by the consumer prior to the

provision of such services,

THE RULES SHOULD BE DERIVED
FROM GENERAL PRINCIPLES all' CONTRACT

Underlying the comments of parties is the basic premise that

consumers ought to have the r1iht to know what they are purchasing

prior to entering into a transaction, and that consumers should .not be

deemed to have accepted any goods or services without their clear

manifestation of acceptance. Indeed both notice as to the terms of a

fiIIThe Commission, tnter alia. requested oomment on adoptini an
order Itclearly statin, that the pay-per-oall rules apply when such
services are offered over standard Inward WATS (800 Nwnber)
services ... " Public Notice J DA 92-802. released June 2 t 1992,

3The Commission requested comment on an order "prohibiting
carriers from providing standard Inward WATS service for services which
'bill customers through the use ot' either tone-pneradon technoloiY J

automatic number identification (ANI) or billinat detail information. It

Publlc Notice, DA 92-802 J released June 2J 1992,
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contemplated transaction and affirmative acceptance by behavior or

language have long been recoi'n,1zed as essential elements to contracts in

Amerioan jurisprudence. Metromedia arcues that these important

principles ought to guide the Commission in its conetruction of rules

regulating Inward WATS service. The COmnUSflion should fashion rules

whioh leave the consumer with notice as to what the costs are assooiated

with their calls and that to rece1\l'e services the customer must

affirmatively act to authorize access to service. Consuxne],"s should be

able to assume Inward WATS servioi'li is toll free unless explicitly told

otherwise.

PAY-PER-CALL RULES OUGHT TO APPLY WHEN SUCH
SERVICES ARE OFFERED OVER STANDARD INWARD WATS SERVICES.

Metromedia agrees with the number of parties submitting comments

which urge the Cummisslon to adopt an ol'df!1' that would apply PPC rules

when suoh services are offered over standard Inward WATS services. Of

course the essential feature of those rules is that they apprise

consumers as to the terms of any oontemplated contract entered into over

the telephone, includini a general desoription of the product; service,

or information that a oaller will receive. and the rates to be charged.

Such rules readily assist consumers in formini shared expectations by

mandating a specific praotice which should be part of any contract.

Since the p1"Oposed rules offer adequate notioe of any cost associated

with Inward WATS PPC service, .it has been well-received by, numerous

partiee. It should be adopted.

3
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A LESS STRINGENT RULE IS APPR.OPRIATE THAN
PROHIBITING THB PROVISION or INWAllD WATS WHERE

BILLING IS ACCOMPLISHED BY TONE"'GENERATION TECHNOLOGY,
AUTOMATIC IDENTIFICATION (ANI) OR BILLING DETAIL INFORMATION.

At tlie heart of NAAG's concerns appear. to be the reasonable belief

that any scheme or devise which deceives the public into accepting goods

or services should be banned. 4 However, to accomplish this end, it

does not necessarily follow that the Commission should promulg'ate a rule

banning all oarriers from providing Inward WATS where bil11ni is

aocomplished by tone-ieneration teohnololY, automatio identification

(ANI) or b111ini detail information. The sweep of such a rule 1s far

wider than is necessary for the Commission to remedy the evil of

deceptive telecommunications practices, and indeed works to the public IS

detriment.

As a threshold matter, the Commil!lsion OUiht to consider that were it

to order the application of PPC rules to Inward WATS servioes, such

rules by themselves would eliminate problems posed by unscrupulous

teleoommunications providers using deoeptive practices. A mandatory

disclosure of the terms by which information services are offered to

callers would put the consumer on notice that beyond the comp1etion of a

call, the service that they may choose to accept over Inward WATs would

involve a charge to them.

"'See the Comments of the NAAG 900 Number Subcommittee and
Attorneys General, p. 2.
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This disclosure makes uonece8sary an additional rule prohibiting

carriers from offerini; Inward WATS billing by any of the forei01ng
'~

methods. Besides beinl unnecessary, this additional rUle suffers from

several problems. The proposed rule's scope is over-reachJni in that it

would foreseeably eliminate the legitimate use of oredit cards and

traveling oards. The proposed rule could also foreseeably eliminate the

lei1t1m.ate use of WATS 800 service even where there exists a

presubscr1ption relationship between the caller and the information

provider. No evidence has been presented which sUli8Sts that such

cards or presubsoription relationships present sooial problems which the

Commission should address. Indeed such billin.,; over the telephone has

become a convenience that the public expeots. ThuB, Metromed1a agrees

with NAAG that should the Commission adopt the proposed rule, at the

very least, exoeptions be allowed for presubscription relationships&

and for the use of various forms of calling and oredit cards."

Practical problems also exist with the proposed rule that would

prohibit carriers from from providin; Inward WATS where bi111n; 1s

aooomplished by tone-genel'ated teohnololY, ANI. or billini detailed

information. NAAG's propolal would require 1nterexchanre carriers to

asoertain whether offendini oonduct was takini plaoe on the basis of

arrangements made over the telephone, and terminate calling service

S As defined by 47 eFR Sec. 64.709.

·See Comments of the NAAG 900 Number Subcommittee and State
Attorneys General. p. 2.
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based on that finding; . The rule would require carriers to make

judgments as to the propriety of providlni a service to an Inward WATS

customer based upon the content of telephone conversations and post

oonversation billing practioes employed by the customer; such information

about a service being offered within a telephone call and the associated

billing arranpments, if any, are ienerally outside the knowl.d~e of a

carrier. Given the limited resources of the industry and the paucity of

information upon which a carrier would be required to make jud"ments

concerning the permissible provision of service, the proposed rule is at

odds with the hei"htened obliption of a carrier to refrain from

unreasonable discrimination and preferences, a mandate given by the

Communications Aot of 1934." The proposed rule puts the carrier in

the impossible situation of makin; discrirn1natfn&, decisfonlll as to whether

a sax-vice may be continued to an Inward WATs customer based upon

bl1lini practioes in which the carrier is not generally involved, the

arrangements for which are made over the telephone, which the carrier

could not routinely verify.

---,--

"'Secticn 202 of the Communication Aot of 1934 states: "It shall be
unlawful tor any common carrier to make any unjust or unrealonable
discrimination in charges. practices, classifications, reaulationa, facl11ties,
or services tor or in connection with like communioation services, directly
or ind1:rectly, by any means or device, or to make or &iva any undue or
unreasonable preferenoe or advantap to any particular person. olals of
persons, or locality. or to subject any particular person. ola.s of
persons. or locality to any undue or unreasonable prejudioe or
dlyadvantagA." Communications Act ot 1934, 47 U. S. C. Sec. 202 (1983).
On this same point. Metromedia is in pneral aiP"gement with Pilirim
Telephone, Inc. See Comments ot Pilgrim Telephone J Inc. p. 4.
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The total elimination of the provision of ANIs in the hillini'

process also presents problems for call verification unless an exoeption

were made to the rule for that purpose. Routinely, 800 customers rely

upon invoioes includini the telephone numbers of callers which utilized

their service as verification prior to makinl payment. The provision of

such information enables customers to validate that certain calls were

made and properly rated. The rule's proposed elimination of the ANI

(which is almost universally the same as a caller's telephone number) in

the billing process therefore jeopardizes the inteirity of Inward WATS

billing between the carrier and. the information provider even thouah the

proposed rule aims at eliminating the ANI for use by an information

provider in bUling the consumer. Metromedia aiNles with Sprint in the

respect that it 18 unlikely that NAAG would leek to upset this

arrangement of furnishin~ the ANI of each oaller to an Inward WATS

subscriber. •

The effect of the proposed rule prohibltinl Inward WATS service for

servioes which b111 through the use of tone-generation technology, ANI or

billina' detailed information .- would be to prohibit essentially all

information providers from usina 800 facnttie. and migrate them to 900

services. Confining information providers to an established regime of

"900 t/JchnoloiY" is inoonsistent with the Communications Act of 1934's

statement that it "shall be the policy of the United States to /Jncourap

"Comments of Sprint, p. 4.
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the provision of new technologies and services to the publio." The

benefit to the public of Inward WATS PPC servioes is that no charges are

incurred by the calling party until the party decides to engage in the

transaction.

Of oourse it is understandable why the three largest 1nterexchange

carriers, ATBIT J MCI, and Sprint. seek the milration of oustomers from

800 to 900 technoloiY. The bUlin, differenoes between 800 services and

900 services allows these carriers to derive sUbstantially larger

revenues from transaotions pnerated from 900 than from 800 service. In

Inward WATS 800 services, billin; is accomplished direotly by information

providers. Unlike most 900 PPC servioes, 800 PPC services do not

involve a carrier in the billin" and collection process; hence carriers

are not a party to any transaction and do not derive any billing and

Clollection revenues from the process. In essence, AT BeT J Sprint J and

MCI oomplain because 800 service providers out them out of sizeable

revenues they might otherwise p.in from a more lucrative 900 market.

By no mean~ should the similarity in the largest carriers positions be

seen as some sort of altruistic "best evidenoe", as NAAG sUiiests. of the

proposed rule as being a "reasonable step to protect oonsumers •.. ,,10

Rather than adopt an overly broad rule with the above problems J

the Commission oUiht to adopt a more direct approach. Metromedia urges

-_._------
PCommunications Act of 1934, 47 U.S.C. Sec. IS7 (1983).

lOSee the Comments of the NAAG 900 NUnlber Subcommittee and
Attorneys General, pp. 3"4.
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that the Commission require that PPC services may only be provided when

a caller iives a clear, affirmative acceptance to an information

provider. 1.1 This requirement, coupled with a requirement of

disclosure of rates and the general nature of any service provided, would

adequately protect the public from any potential confusion, and not

impede the development of new technologies in a rapidly changinl'

marketplace.

Obviously the more detailed b1llinl information that a person

placing a call provides to a called information provider, the stronger

the evidence that the caller actively accepted any iOods or services

provided. Therefore the Commission oUiht to con.1der the use of oredit

and calling card information iiven ali Btronr; evidence of consent and

permit such oard use. For the same reason, tone generation should be

permissible as showing caller consent where the tones pnerated are

substantial, for instance, where a caller makes multiple touch-tone

entries into a telephone instrument.

On the other hand, the Commission should eliminate the Ull8 of all

passive modes of caller acceptance of services, such as may be used with

ANls. ANIs should not be permitted to be used &5 an indicator of caller

acceptance since operators, usinl ANI, may consider a caller to have

accepted a servioe without the caller's knowledge. This prohibition of

11In this respect, Metromedia is in leneral aareement with the
Comments of VoiceLink, Inc. p. 3; and the Comments of PUlP'im
Telephone, Inc., p. 7.

9



~cNT ~Y;Me~rOmeala vompany 7-Z0-ljjZ 1~; 10 ZOl004tlHO" ZOZ4zeOOZZiliJ1Z

ANIs for purposes of oonsumer .aooeptanoe of a transaotion shoUld be

distinguished from permissible use of ANIs for the validation of calls.

CONCLUSION

Metromed1a urges that the Commission fashion rules which are

narrowly tailored to the task at hand. MetromBdia theX'efore urges the

Commisliion to grant the NAAG petition only in part. The application of

PPC rules to such services offered over Inward WATs would adequately

ensure that con8umer needs for valued lOods and services are met, while

ensuring that such transaotions take place only with the mutual informed

consent of the caller and the PPC provider I A blanket prohibition of

PPC services from Inward WATS access would be unnecessarily restrictive

and inconsistent with the publio interest. As an alternative, the

Commission should appropriately adopt a rule requirini affirmative

acceptanoe by a caller for an information service.

Respectfully aubmitted,

METROMEDIA COMMUNICATIONS
CORPORATION

BY:$~'d. oc a
8 tto

One Meadowlands Plaza
East Rutherford, New Jexosey 07073
(201) 804-888S

10



~cNT OT;Me~romeala ~ompany 7-Z0-ez 1;';10 Z010040HO'" ZOZ4zeOOZZi1iJ1;'

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foreao1ng Reply Comments of
Metromec:Ua Communioat1ons Corporation. Docket RM-7990, was served this
28th day of July, 1992, via first class mail, postage prepaid, to the
parties on the attached list.
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